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Principal Deputy Assistant Administrator Goffman, 
 
Clean Fuels Alliance America (Clean Fuels), formerly the National Biodiesel Board, supports the U.S. 
Environmental Protection Agency’s (EPA) proposal to deny 65 pending small-refinery exemption 
petitions. Doing so is consistent with the U.S. Tenth Circuit Court of Appeal’s opinion in Renewable Fuels 
Association, the U.S. Supreme Court’s opinion in HollyFrontier, and the text and purpose of the 
Renewable Fuel Standard (RFS) statute. It is also warranted by the economic realities of the RFS 
program, in which obligated parties have the ability to purchase Renewable Identification Numbers 
(RINs) in a competitive marketplace and are able to recover the costs of those RINs through the price of 
their products. 
 
EPA should also deny the 36 small-refinery exemptions—31 of which were originally granted – for 2018 
that were remanded without vacatur by the D.C. Circuit on December 8, 2021. Those exemption 
petitions are now again pending for the agency, and they should be denied for the same reasons. The 
exemptions put 1.43 billion RINs back into the market, reducing demand for renewable fuels over 
multiple years. We estimate that demand for biodiesel and renewable diesel was reduced by 190 million 
gallons as a result of the 2018 exemptions. If EPA were to grant the pending 2019 small refinery 
exemptions, we estimate that biodiesel and renewable diesel will experience a future market loss of 
approximately 200 million gallons, resulting in 1.9 million MT of GHG  emissions in the atmosphere that 
could have otherwise been avoided.1 Overall, the flood of exemptions that EPA began granting in early 

 
1 Unnasch. S. and D. Parida (2021) GHG Reductions from the RFS2 – A 2020 Update. Life Cycle Associates Report 
LCA. LCA.6145.213.2021 Prepared for Renewable Fuels Association. 



2 

2017 reduced market opportunities for biomass-based diesel by more than 550 million gallons and has 
resulted in 5.2 million MT of GHG emissions.2  
 

I. EPA’s proposed denial is consistent with RFA and HollyFrontier.  
 
EPA’s proposed denial of outstanding small refinery exemptions is not only appropriate; it is required by 
the combined holdings of Renewable Fuels Association, et al. v. EPA (RFA) and HollyFrontier Cheyenne 
Refining, LLC, et al. v. Renewable Fuels Ass’n, et al. (HollyFrontier). 34  
 
In RFA, the Tenth Circuit overturned EPA’s decisions granting a group of small refinery exemptions on 
three grounds: (1) the challenged exemptions were not “extensions” of preexisting exemptions because 
the refiners had not maintained an exemption continuously; (2) EPA failed to determine that the 
refiners’ purported disproportionate economic hardship was caused by the RFS; and (3) EPA did not 
adequately consider the impacts of its own findings that obligated parties can pass on the cost of RINs. 
The Supreme Court overturned the first holding in HollyFrontier, but its opinion had no impact on the 
other two.5 Indeed, the petitioners in HollyFrontier did not even seek certiorari on those issues. As a 
result, EPA can and must take the two remaining holdings of RFA into account in its decisions to approve 
or deny small refinery exemptions. And, while EPA has taken the position that it can apply decisions of a 
federal Court of Appeals only regionally in some contexts, doing so would not be appropriate or 
workable for a program that regulates a nationwide market for fuel.  
 
EPA’s proposal is consistent with those two surviving holdings of RFA. Specifically, EPA is correct that 
disproportionate economic hardship “must be caused by compliance with the RFS program to warrant 
an exemption” and that it is appropriate to consider that “RIN costs are passed through to consumers.”6 
EPA is also correct that the language of HollyFrontier requires it to limit eligibility for small-refinery 
exemptions to those refiners who had an exemption during the initial exemption period. While the 
Supreme Court held that refiners do not need to have maintained an exemption continuously, the 
HollyFrontier opinion assumed that refiners must have had an exemption at some point in the past in 
order to extend the exemption “even after some time lapse.”7 Notably, the Supreme Court did not 
embrace the petitioners’ argument that “extending” an exemption could mean providing an exemption 
rather than lengthening the duration of an existing exemption. Obligated parties therefore must have 
had an initial exemption in order to extend one.   
 

II. The economic realities of the RFS program and the RIN market demonstrate that no small-
refinery exemptions are warranted. 

 
Applying the standards from HollyFrontier and RFA to the facts of the RFS program and the RIN market, 
EPA correctly concluded that no refiners have demonstrated disproportionate economic harm. Various 
obligated parties, particularly independent refiners, have frequently pointed to particular characteristics 
of their businesses that they believe demonstrate disproportionate economic harm. But even to the 

 
2 Id. 
3 948 F.3d 1206 (10th Cir. 2020).  
4 114 S.Ct. 2172 (2021).  
5 See EPA Reply in Support of Motion for Voluntary Remand without Vacatur, Renewable Fuels Association v. EPA, 
No. 19-1220 (D.C. Cir.) (Dkt No. 1914095).  
6 See EPA, Proposed RFS Small Refinery Exemption Decision, EPA-420-D-21-001 (Dec. 2021).  
7 HollyFrontier, 141 S. Ct. at 2177. 
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extent obligated parties have unique business challenges, that does not mean those challenges are 
caused by the RFS. 
 
For example, some refiners have argued that they are disproportionately harmed by the RFS because 
they participate heavily in the diesel fuel market and, according to the refineries, they have difficulty 
selling sufficient biodiesel or renewable diesel blends in their local market.8 Those purported difficulties 
are greatly exaggerated—biodiesel legally can be used in any blend level, from 1 percent to 100 percent, 
in existing diesel engines.9 Some automobile manufacturers only warrant their engines for certain 
blends of biodiesel, but more than 90 percent of manufacturers in the medium- and heavy-duty truck 
market (which accounts for almost all diesel fuel consumption) support use of up to 20 percent biodiesel 
blends. Truck stops and other fuel retailers around the country have pumps and other infrastructure to 
distribute biodiesel blends, and technological developments have ensured that biodiesel meets 
performance requirements even in winter months in cold locations.10 And there are absolutely no 
obstacles to consumers’ uptake of renewable diesel; it is a “drop in” fuel that is chemically 
indistinguishable from petroleum diesel.  
 
More fundamentally, the ability of refiners to purchase RINs means that they are not disproportionately 
harmed even if they are unable to produce and sell their own biodiesel or renewable diesel blends. As 
EPA has correctly determined in its proposal, obligated parties have an equal opportunity to obtain RINs 
on a competitive market, and they can pass on the cost of those RINs in the purchase price of their fuel. 
That conclusion is supported by a long line of analysis by EPA in prior rules and memoranda.11 Refiners 
have argued that market dynamics may prevent small refiners from passing on RIN costs in practice,12 
but that argument has been repeatedly rejected by EPA and courts of appeals.13 EPA has appropriately 
relied on analyses showing a difference between fuel produced for domestic consumption and fuel 
produced for export that can only be explained by refiners passing on RIN costs.14 And EPA has 
accurately observed that refiners that blend renewable fuels do not receive a “windfall” relative to 
those who do not—if those refiners sell their RINs separately from finished fuel, the market dictates that 
they sell the RIN-less fuel at a loss.15 
 
Refiners therefore have not demonstrated that RFS compliance affects any of them disproportionately. 
Indeed, prior to EPA expanding small-refinery exemptions beginning in 2017, the same refiners who are 
now petitioning for small refinery exemptions complied with the requirements of the program without 
the dire consequences that they now predict.  
 
 

 
8 See, e.g., Amicus Brief of Countrymark, HollyFrontier v. Renewable Fuels Association, No. 20-472 (S. Ct. 2020).  
9 77 Fed. Reg. at 59,466.  
10 See Department of Agriculture, Report to the Legislature: Annual Report on Biodiesel, at 8 (2016), available at 
http://www.mda.state.mn.us/news/government/~/media/Files/news/govrelatio ns/legrpt-biodiesel16.pdf  
11 See Dallas Burkholder, EPA Office of Transportation and Air Quality, A Preliminary Assessment of RIN Market 
Dynamics, RIN Prices, and Their Effects (May 14, 2015); see id. at 2 (“In order to recover the cost of purchasing 
RINs … obligated parties are expected to increase the selling price of the petroleum products they produce.”); see 
also 85 Fed. Reg. 7,016, 7,067-68 (Feb. 6, 2020) (reaffirming these findings).  
12 See, e.g., Small Refiners’ Brief, HollyFrontier v. Renewable Fuels Association, No. 20-472 (S. Ct. 2020). 
13 See Alon Ref. Krotz Springs, Inc. v. Env't Prot. Agency, 936 F.3d 628, 649 (D.C. Cir. 2019); Am. Fuel & 
Petrochemical Manufacturers v. Env't Prot. Agency, 937 F.3d 559, 581 (D.C. Cir. 2019). 
14 Alon, 936 F.3d at 649. 
15 Id. at 649–50. 

http://www.mda.state.mn.us/news/government/~/media/Files/news/govrelatio%20ns/legrpt-biodiesel16.pdf
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III. EPA should deny the 36 small-refinery exemptions for 2018 Remanded by the D.C. Circuit. 
 
While EPA’s December 14, 2021, notice only mentions 65 small-refinery exemption petitions, there are 
an additional 36 petitions pending before the agency: those that were remanded without vacatur by 
order of the U.S. Court of Appeals - D.C. Circuit in response to EPA’s motion for voluntary remand in 
Sinclair Wyoming Refinery, No. 19-1196, and consolidated cases. EPA should also deny those exemption 
petitions for all of the reasons discussed above. 
 
Denying those 2018 exemption petitions would not present retroactivity issues. Obligated parties who 
were initially granted small-refinery exemptions had plenty of notice that they might need to comply 
with the 2018 volumes—they were aware of the applicable percentage standards when EPA 
promulgated the 2018 rule, and EPA’s decision granting the 2018 exemptions was based on statutory 
interpretations that were determined to be unlawful by the Tenth Circuit in RFA. Obligated parties 
therefore did not have “settled expectations” that they would be exempt from compliance with the 
2018 RVOs.16 And, even to the extent obligated parties had such expectations, any retroactive impacts 
of enforcing the 2018 volumes without unlawful small-refinery exemptions would be outweighed by the 
benefits of applying the RFS program in a manner consistent with the language and technology-forcing 
purpose of the statute.17  
 

IV. Conclusion 
 
Clean Fuels supports EPA’s proposal to deny 65 pending small-refinery exemption petitions and requests 
that EPA also deny the 36 small-refinery exemptions—31 of which were originally granted – for 2018. 
We look forward to working with EPA to get the RFS back on track.  
 
Sincerely, 
 

 
 
Kurt Kovarik 
Vice President, Federal Affairs 
Clean Fuels Alliance America 
 

 
16 Landgraf v. USI Film Prods., 511 U.S. 244, 269-270 (1994); see Monroe Energy, 750 F.3d at 920, 909 (D.C. Cir. 
2014). 
17 C.f. Nat'l Petrochemical & Refiners Ass'n v. E.P.A., 630 F.3d 145, 162 (D.C. Cir. 2010). 


